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Introduction 

ETNO, the leading trade association in Brussels for European telecom operators, welcomes the 

opportunity to respond to the Attorney-General's Department consultation on the Online 

Copyright Infringement paper.  

Online copyright infringement is a global issue and any regulatory or legislative moves in one 

country or region tend to generate interest among stakeholders far beyond national shores.  

The topic is of immense importance for the continued development and innovation of digital 

companies and for the   future competitiveness of societies and economies in general. 

ETNO takes a keen interest in the protection of copyright1, which is a fundamental element to 

foster innovation and creativity. ETNO believes that creativity is best protected through the 

application of an effective and balanced copyright system. Balancing stakeholder interests 

while seeking to protect online copyright is also fundamental for the continued development of 

a lawful and economically viable national digital identity, culture and entertainment. With this 

perspective, ETNO would like to highlight some considerations in view of the Australian 

consultation. 

Generally speaking, ETNO considers that: 

o The Internet and digital platforms and technologies represent unprecedented 

opportunities for EU growth and wellbeing and are the key enablers of new distribution 

models;  

o Consumer demand for digital products and services is at an all-time high. The entire 

digital sector is poised to benefit from growing consumer demand for new and 

innovative digital services;  

                                                 
1  See: https://www.etno.eu/datas/positions-papers/2014/RD403%20-%20DSM%20EU%20copyright%20rules.pdf.  

ETNO is now actively participating in the follow up of the EU public consultation. 

https://www.etno.eu/datas/positions-papers/2014/RD403%20-%20DSM%20EU%20copyright%20rules.pdf


 

o The structure of the digital market is changing and new players are emerging: this 

implies a need to reconsider the interplay between different market forces with a view 

to guaranteeing that all players who benefit from the digital environment contribute to 

its growth and investment;  

o A revised copyright framework should facilitate the emergence of new business models 

and must not stifle innovation.  

 

Key Observations and Comments: 

1. Overall, ETNO considers that the most suitable approach in this field should favour 

voluntary and commercially driven measures, rather than intervening via legislative 

instruments. ETNO also agrees with the consultation paper that such measures should 

not be a mechanism to give industry participants a competitive and artificial advantage 

or to impose unreasonable costs to some stakeholders. In addition, the “follow the 

money” approach, as proposed at EU level, is to be considered as a sound approach. 

2. Rather than pushing for the introduction of an extended authorization liability regime, 

also in the form of a graduated response scheme, ETNO believes that policy makers can 

achieve better results by focusing on increasing the availability of lawful digital 

content: this is widely recognised as the best means to meet consumer demand and 

therefore fight copyright infringement. High prices and a lack of availability of lawful 

content are domestic/national market barriers for watching online content. Naturally, 

from this follows that access to online content across territories becomes even more 

cumbersome and restrictive due to territorial copyright restrictions, licensing conduct, 

geo-blocking, price discrimination, hold-back practices and windowing, 

3. The need for adoption of a reasonable and balanced solution and the need for an 

evidence based policy making. Any assessment of the current system should aim to 

investigate the market structure and practices in many relevant areas, using objective 

and comprehensive data (in particular regarding the impact of unauthorized 

distribution, taking into account that it also has a heavy impact on legal distributors 

such as telcos). It is also absolutely essential that the enforcement debate and policy is 

not based on manufactured claims and misleading information that will in the long run 

risk resulting in a negative public sentiment concerning intellectual property. 

4. The need for any new proposed enforcement scheme to reduce legal uncertainty. In 

this framework, an extended authorization liability regime imposing ISPs to undertake 

not clearly defined “reasonable steps” to prevent infringements would expose them to 

higher risk of legal liability and greater uncertainty.  

5. Recognition of the global dimension of the market. Since the online content 

environment has a global dimension, it is fundamental that liability standards for 

intermediaries are set at a comparable level world-wide. This would also allow for the 

creation of an effective level playing field on the global market.   



 

 

 

In addition, it has to be considered that: 

o It is questionable whether an extended authorization liability regime, also in the form 

of a ‘graduated response’ scheme, is the most sensible way to proceed. There is little or 

no evidence that such schemes are successful, but no shortage of examples where such 

schemes have been distinctly unsuccessful. Hence, enforcement policies must be facts 

based and ineffective solutions should not be pursued by policy makers. 2 

o Enforcement should not become a tool to protect businesses from competition 

changing business realities and changes in consumer expectations. 

o Potential unintended consequences must be considered. We urge careful consideration 

of the proposal to extend the authorization liability within the Copyright Act, because 

such an amendment has the potential to capture many other entities, including 

schools, universities, libraries and cloud-based services in ways that may unreasonably 

hamper their legitimate activities and disadvantage consumers. 

 

In summary, ETNO believes that the following key issues must be addressed in any new 

proposed scheme:  

- Need for a holistic approach, supported by Government, rights holders, ISPs and 

consumers; 

- Stronger efforts by rights holders and Government to ensure that consumers can access 

lawful, affordable content when they want it, accompanied by public education on how 

and where to access such content;   

- The need to consider the different activities of intermediaries (according to the definitions 

given in the EU e-Commerce Directive); 

- The need for a level playing field involving ISPs and rights holders, so as not to distort the 

worldwide market;  

- The need for a future-proof framework, based on the recognition that technology is 

moving very quickly and any solution may be quickly redundant as online content markets 

continue to evolve;  

- The desirability of independent (judicial or regulatory) oversight and the presumption of 

innocence, including for ISPs; 

                                                 
2 Commentary on graduated response policies, see: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2322516.  

 

http://www.ericsson.com/thinkingahead/the-networked-society-blog/2013/09/17/stop-treating-symptoms-and-start-curing-diseases/
http://www.ericsson.com/thinkingahead/the-networked-society-blog/2013/09/11/the-consumer-has-spoken-but-is-anyone-listening/
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2322516


 

- Consultation with, and protections for, ISP customers and consumer groups including in 

areas such as privacy and access to an appeal mechanism;  

- The need of an objective and balanced consideration of the underlying costs of any 

proposed enforcement scheme;  

- The need to guarantee that any allegation of infringement perpetrated via a specified IP 

address must be duly accurate;   

- The need to encourage innovation in, and the growth of, the digital content market; 

- The need for a balanced approach between the fundamental rights at stake, as already 

seen in the EU, such as the right to privacy, right to property, right to conduct  business, 

etc. 

We urge the Australian Government to think carefully before pushing further to expand the 

ISPs authorization liability regime and to rather consider the viability of voluntary solutions. 

If all parties are willing to look at equitable, cooperative programs that include a focus on the 

key issues outlined above, we believe that a better, more balanced and more effective 

outcome can be achieved. 

 
 


